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Abstract: Among all the crimes against women rape is thech&rand inhuman act of violence by men and

women are often ostracized by society. It is aistation of woman'’s right to live with dignity angkrsonal

freedom. Rape is not only crime against womers, @rime against society. It destroys the entirepsipogy

of a woman and pushes her in to a deep emotioiséd.cAccording to recent National Crime Record &aur

Report, a rape is being reported for every 30 neimin India, an alarming increase of nearly 70@g&r

since1971 when the NCRB Started recording themmaist in every morning we find in the newspapers,

there is news of rape or gang rape, besides o#lvayus offences against women. In our society rape

increasing by leap and bounds. Rape is more hemadigtrocious than offence like murder, becausgiat

not only violates victim's privacy and personaligtity, but inevitably causes serious psychologisaivell

as physical harm. In many rape cases the sentépemizshment normally ranges from one to ten years,

where on the average most convicts get away witketto ten years rigorous imprisonment with a \semall

fine and in some cases, where the accused is pefalior influential may even expiate by paying éug

amounts of money and get exculpated. The courts ttaeomprehend the fact that these conscienceless

criminals who sometimes beaten and torture thetinas. They are not going to be deterred by suchllsm

time of imprisonment. Therefore in the best intecégustice and the society the rapist should Wwerded

death penalty. In the light of increasing incidesitsape of women and girls, it is required to r@®ne our

rape laws with a view to giving better protectiontomen.
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Introduction

Among all the crimes against women rape is the
heinous and inhuman act of violence by men and
women are often ostracized by society. It is also
violation of woman'’s right to live with dignity and
personal freedom. Rape is not only crime against
women, it is crime against society. It destroys the
entire psychology of a woman and pushes her in to a
deep emotional crisis. In the modern society rape
constitutes the highest percentage among all crimes
against women. Socially it is considered to be the
most serious crime, because the whole life of wicti
and family is affected. It is viewed that the rapea
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crime against the honor of not just the woman vegho i
raped, but also of her family apart from being
regarded as a dehumanizing act, it is unlawful
intrusion on the right of her privacy and sanctffy
female. An infringement creates sense of trauma in
the mind of the victim, not only do the body susfer
but also mind goes through such agony formation,
she may not be in a position to forget it throughou
her life. She becomes a different person in the eye
the society for no fault of her. It is violative die
most cherished fundamental right that is Rightife |
contained in article 21 of the Indianconstitution.
Nowa day’s woman is more unsafe in the society and
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it appears that all laws are valid up to papers or
statutes only. Women still treated as a commaodity
and the sex object in the domain of male ego. Women
are being raped at work, on the fields, by their
relatives or in-laws. Or neighbors or strangergnev

in running trains and buses. Teachers rape their
colleagues and students, doctors rape their patient
and nurses, domestic maid servants are molested by
the employers or their relatives. Factory workees a
forced to have sexual intercourse with their inrgkea

or head. Dalits or Adivasi girls are raped by the
dominated castes. Gang rapes by dacoits, custodial
rapes in the police custody, a rape due to family
disputes or during communal rights is quite common.

According to recent National Crime Record Bureau
Report, a rape is being reported for every 30 naisiut
in India, an alarming increase of nearly 700 percen
sincel971 when the NCRB Started recording them.
All most in every morning we find in the newspapers
there is news of rape or gang rape, besides other
various offences against women. In a recent
incidenteccan Chronicle, 19™July 2013) a 20 Year

old nursing student was allegedly gang raped by a
group of men after they forced her to drink alcohol
on the outskirts of Kurnool, in another shocking
incident a 62 years old father has committed ragak a
sexual assault against his five daughters overrakeve
years, according to victims version, he did notesph
his four years old granddaughter. A 22 Year old
mentally disabled girl was raped by her neighboo wh
took the victim to his house and committed such
heinous crime@eccan Chronicle 1% May 2013).

In another incident A 28 year old woman a daily
laborer, was allegedly gang raped by three persons
who took her on a bike on the pretest of offering
work in a function hall and then took her in an ope
area and raped heffhe Indian Express 13" June
2013). In the gang rape incident on octbéf2812, a
law student was serially raped in the forest arka o
Bangalore University campus sent shock waves and
raised serious questions on the safety of woman in
the university campus. In this case the victim has
traumatized after being gang raped and given up all
ambitions of being lawyer, discontinued her studies
in the prestigious national law school and returteed
her home country Nepal. These incidents are resleale
alarming increase of rape cases.In Indian context
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chastity of female is prime bargain for her marital
life, victim who has not participated in sex, stesh
been imposed sadistic pleasure and sealed in g ey
of the society, that she is raped, she lost hestithia

she is no virgin, and who shall marry herl. The
stigma goes in to victims every nerve that she was
raped; she losteverything worth living as Indian
woman. The blame of the crime is pinned on the
victim and the attitude of men, women parents and
neighbors leaves her nowhere.Unnecessary delay in
disposal of rape cases is also a matter of concern.
Lengthy legal process also compels a victim to
remain silent and not to report matter to the @olic
Many cases go unreported. Very few cases are
reaching the courts and out of the few some cases
resulted in prosecution, given the rules like birogf
doubt and difficulty of proving absence of consint
rape cases, the accused find it too easy to escape
punishment. Mali math committee (2006) has
recommended an amendment in law to make it
mandatory for investigation agencies to complete
investigation of such matters within fixed time iim

it also suggests that courts should complete the
hearing of such matters within four months by takin
them on the basis of priority

Minimum Sentence and Role of Judiciary

Accordingly the criminal law (amendment) Act 1983
certain changes introduced both in the substantive
law and procedure law. This amendment increased
the punishment for rape. Section 376 (1) of Indian
Penal Code provides minimum sentence of seven
years imprisonment and maximum of imprisonment
for life. Section 376 (2) lays down a minimum
sentence of 10 years of imprisonment in case of
custodial rape, rape on pregnant woman, rape & gir
under 12 years of age and gang rape. However, for
special reasons to be recorded in the judgmertieof t
court in either can impose a sentence lesser than
seven or ten years as the case may be. But in many
cases the prescribed minimum sentences have not
been awarded by the courts on the rule of ‘special
reasons’. If even minimum sentence is awarded in
every rape case in which the accused is foundyguilt
the menace of rape can be curbed. In the rapetlvase
accused is acquitted due to lack of evidence, Hkswa
away with the head held high whereas, the victim is
condemned to lead a life of shame and indignity. In
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fact the real deterrent is the certainty of conwitt If

the people know that they cannot go scot free after
committing a particular crime, no one dare to commi
to it. At least minimum sentence should therefoee,
given in every rape case. The courts should show
greater responsibility while trying an accused on
charges of rape. They must deal such cases with
utmost sensitivity, because a socially sensitizelgd¢

is a better statutory penal provisions, containing
complex exceptions and provisions.

In the case of State of Madhya Pradesh v. Balu
(Cr.L.J, 2005, 335.) a girl of thirteen years was raped
by a villager. The accused was found guilty of rape
under section 376 of IPC. He was given an
imprisonment of ten months on the ground that the
accused seventeen years old at the time of incident
and was an illiterate coming from rural area. The
Supreme Court held that the reasons given by the
High court to reduce the mandatory period of
sentence were neither ‘adequate’ nor ‘special’ as
contemplated under section 376 of IPC. The Supreme
Court observed that the High Court exhibited latk o
sensitivity towards the victim of rape and that the
sentence of 10 months imprisonment for offence of
rape was ridiculously low and did not commensurate
with the gravity of crime. Thus, the Supreme Court
restored the minimum punishment of seven years of
imprisonment. The Supreme Court asked the High
Courts and the subordinate courts across the gountr
to deal firmly with the accused in rape cases and t
ensure, that the punishment awarded should
proportionate to the nature of the offence. This
approach of the apex court of the land is welcome.
another case The Supreme Court setting aside the
judgment of an acquittal of a rapist passed by &un;j
High Court rightly observed “an unmerited acquittal
encourages wolves in the society being on the prowl
for easy prey, more so when the victims of crime ar
helpless females and minor children”.

The measure of punishment in a case of rape cannot
depend upon social status of the victim or the
accused. It must depend upon the conduct of the
accused, the state and the age of the sexually
assaulted female and the gravity of the criminal ac
The socio economic status, religion, race, caste or
creeds of the accused or the victim are irrelevant
considerations in sentencing policy. Protection of
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society and deterring the criminal is the avowed
object of law that is achieved by imposing an
appropriate sentence. In State of Karnataka v.,Raju
(A.l.R, 2007, 3225) the Supreme Court observed, in
the case of rape on a 10 years old girl child, the
imposition only 3years 6months imprisonment on the
ground that the accused is an illiterate and rustic

of 18 years is improper and impermissible in the
absence of any reason which would have been treated
as “special and adequate reason”. The legislative
mandate to improve a sentence for the offenceps ra
on a girl less than 12 years of age for a term kvhic
shall not be less than 10years, but which may elxten
to life and fine reflects the intent of stringenity
sentence. The courts are obliged to respect the
legislative mandate in the matter of awarding ih al
such rape cases. Recourse to the provision caade h
only for special and adequate reasons and not in
causal manner. In operating the sentencing system
law should adopt the corrective machinery or the
deterrence based on factual matrix. Sentencing
process should stern where it should be tampered
with mercy. The fact and given circumstances oheac
case, the nature of crime, the conduct of the a&tbus
the nature of the weapons used and all other attgnd
circumstances are relevant facts which would enter

to the area of consideration. It is therefore thy of
every court to award proper sentence having regard
to the nature of offence. False accusations by wome
in rape cases are very rare, because their reputati

at stake. It is absolutely desirable that courtusdho
remain conscious of the aftermath of this heinous
offence and impose deterrent punishment on the
culprits, and then there shall be order and diswpl

in a civilized society.

Presumption of the Court as to Consent of the
Victim

According to the section 375 of the Indian penal
code, consent is the fundamental issue in a rape ca
trial. This is very crucial and the law requirestth
sexual activity should be without consent of the
woman. Thus, if the courts are satisfied that the
woman failed to ‘resist’ at the time of the act she
deemed to have consented to sexual intercourse. The
Supreme Court in Tukram casd(R, 1979, SC,

135) observed that the Mathura (prosecutrix) was a
‘shocking liar ‘for there were no marks of injuryi o
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her body and long way to indicate that the alleged
intercourse was a peaceful affair. In another case
Tripura v. Srichayan, Gr.L.J, 2007, 2123) the
accused kidnapped the prosecutrix and committed
rape on her, but the prosecutrix did not disclase t
anyone about kidnapping and rape committed by the
accused due to fear and threat of the accused. Her
plea that she was under threat or fear is not stgqbo

by any convincing evidence, consequently the
Guijarat High court acquitted the accused openiag th
the prosecutrix was a consenting party. This catdin
principal has been observed in all rape cases and
courts fail to take notice of the situation of pea
victim that she may not be able to muster enough
strength to repel the act. She can be in a state of
shock and fear which may completely dampen to
react violently or scream loudly. A woman is
normally not expected to assault a man because of
her physique and placement in society. Many a time
she is rendered helpless to do anything, therefore,
there may not be any injury on her body. There is
little appreciation of this situation by judges,sth
result is that the resistance becomes an essential
requirement in determining the lack of consent and
where there is little resistance, there is no injaind

in the absence of it, the presumption is that midias
consented sexual act. Generally in a rape case the
accused sudden attack on girl makes her panic and
incapable of offering serious resistance, it retusdt

her body do not bear evidence of injuries.

In the case of Buagwan charanmat v. State of
Maharashtra @r.L.J, 2006, 379), according to
testimony of prosecutrix that she was forcibly
dragged and raped by the accused. But she failed to
provide proper evidence and medical evidence was
saying there are no injuries on her private pasts,
the Mumbai High Court reversed the judgment of
trial court and the judgment and order of convittio
and sentence of the lower court is set aside. In
another case Jagdish v. Sta®e,(.J,2008,408) as per

the prosecutrix Manu anima aged llyears version,
Jagdish caught hold of her inside the house and
locked the door and raped her. After the act, he le
her go and threatened her not to disclose about the
incident to anyone else otherwise, he would kill. he
Prosecutrix returned home and disclosed the intiden
to her mother. She lodged complaint in the trialrto
The learned judge observing the heinous naturkeof t
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crime on a girl barely 11 years, sentenced jagttish
life imprisonment. But the Delhi High Court reduced
the punishment for 10 vyears of rigorous
imprisonment in the light of the absence of the
prosecutrix resistance, accused age, his crimedeco
and family back round.

Death Sentence for Rapist

In our society rape is increasing by leap and bsund
Rape is more heinous and atrocious than offenee lik
murder, because a rapist not only violates victim’s
privacy and personal integrity, but inevitably casis
serious psychological as well as physical harm.eRap
is not merely a physical assault; it is often dedtve

of the whole personality of the victim. A murderer
destroys the physical body of the victim; a rapist
degrades the very soul of the helpless femalehin t
respect to create fear on the society to prevdat th
odious crime sentence of the rapist is to be resiew

If the provision of death penalty is provided ireth
IPC for rape, then it will cause deterrent effecttbe
society and wrongdoers probably they will think
twice before committing this type of crime. It isi¢,
judges are the last denial, but if statute does not
provide death penalty they cannot award such
penalty. So the death sentence for rape case®is th
obvious need of the day. Then we can only hope our
mothers, sisters, daughters and wives who are fout o
home will reach home safely, otherwise they will be
renamed as victims of rape. In many rape cases the
sentence of punishment normally ranges from one to
ten years, where on the average most convicts get
away with three to ten years rigorous imprisonment
with a very small fine and in some cases, where the
accused is resourceful or influential may even a&bepi

by paying huge amounts of money and get
exculpated. The courts have to comprehend the fact
that these conscienceless criminals who sometimes
beaten and torture their victims. They are not goin
to be deterred by such small time of imprisonment.
Therefore in the best interest of justice and the
society the rapist should be awarded death peralty.
the light of increasing incidents of rape of women
and girls, it is required to reexamine our rapeslaw
with a view to giving better protection to womern S

if the death sentence is given to such rapistietiérs

the rest, then no doubt that the graph of rapescase
will come down drastically. Hence the parliameng ha
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to take the initiative to amend the law and provide
death sentence in rape cases. In Delhi, Nirbayg gan
rape case, a 22 year old medical student was beaten
and gang raped in a bus in which she was travelling
with her male companion. There were only six others
in the bus, including the driver all of them whom
raped the woman. The woman died from her injuries
thirteen days later while undergoing emergency
treatment in Singapore. Later public protests took
place through the country against this heinous rape
incident. The BJP leader Susma swaraj and other
several political leaders demanded death penaity fo
rapists. That new anti-rape law be more stringedt a
provide for death penalty in cases of rape andethos
involving brutality and barbarity.

Conclusion

Under the contemporary criminal justice system the
rape charges are difficult to support, becausegall
practice there must be force or threat of forcehmn
part of therapist, resistance or protest by théingic
medical evidence of actual vaginal penetration or
injuries. The entire judicial proceedings are
humiliating the victim. She has to repeat the gbrdi
details both to the police and at the trial, arsponnd

to the cross examination by the defense counsel.
Moreover, in court the woman is often put in the
embarrassing situation of having to prove her
innocence by showing that she did not provoke the
man and that she resisted his advances. In some
countries, the police departments have become more
sensitive to the trauma of rape and now assign rape
cases to specially trained police women, who obtain
information and give instructions to the victim an
sympathetic and understanding way. Rape is not a
private syndrome. It should be societal concern we
must remove the myths and mystique surrounding
rape and help all those who may be its victim.
Increasing attention has also been also been fdcuse
on how women can best protect themselves from
would be rapists, as well as on how the criminal
justice system can best be secured against the
offenders. The courts must keep in view not onk th
rights of the criminal, but also the rights of thetim

of the crime and the society at large while
considering the imposition of appropriate
punishment. The only way to punish the rapistois t
give them death penalty (capital punishment) so tha
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it can deter the society to commit such crimesragjai
women in India. The Indian judiciary would in effec
by acting as a counter-majoritarian force in pronec

the rights of rape victim. In the light of the isasing
incidence of rape and sexual assault on women, we
are required to reexamine our rape laws with a view
to giving better protection to women.
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